BERjASA INFORMATIOM SYSTEM SDN. BHD,
v TAN GAIK LEONG (1T/A JURUKUR BERJASA)
& ANoOr

Introduction

The High Court of Kuala Lumpur delivered the first decision in Malaysia
that estoppel is applicable in copyright. In Berjasa Information System
Sdn. Bhd. v Tan Gaik Leong (t/a Jurukur Berjasa) & Anor' (hereafter
referred to as the ‘Berjasa case’), the court held that the conduct of
the defendants and their act of silence had estopped them from claiming
ownership of the copyright.

The judgment in the Berjasa case is a marked and questionable
application of estoppel in copyright. A year earlier, the Federal Court
in Boustead Trading (1985) Sdn. Bhd. v Arab-Malaysian Merchans
Bank Bhd.*took a broad view that the doctrine of estoppel is a flexible
principle and the circumstances where the doctrine may operate are
endless.?

Prior to the decision in the Berjasa case, there was reluctance in
the Malaysian court to invoke estoppel in copyright cases. No special
reasons are evident but possibly, estoppel was thought to be irrelevant
in copyright or the cases could be decided without applying estoppel.
In other areas of Intellectual Property, estoppel and acquiescence have
been adopted as a defence.*

11996] 1 MLJ 808.
[1995] 3 MLJ 331.
*1bid, per Gopal Sri Ram JCA, at page 344.

‘See for example Smith Kline & French Laboratories Ltd. v Salim (Malaysia) Sdn.
Bhd. [1989] 2 MLJ 380.
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256 JURNAL UNDANG.UNDANG (1999}

notice appeared on the screen. Intrinsically, Berjasa shall be considered
as the author of the software system, unless the contrary is proved,
Unfortunately, no reference was made to this provision. It was not
known why the section was not referred to but presumably, the court
was inspired to follow the decision in the Boustead case. With due
respect, it is suggested that where there is a specific provision in an
Act, regard must first be made to the provision.

Zinatul A, Zainol*

¥ Lecturer
Faculty of Law
Universiti Kebangsaan Malaysia



Notes To CONTRIBUTORS

-The Journal of Malaysian and Comparative Law (JMCL) welcomes
original, unpublished works on topics of legal interest in the form of
articles, comments, case notes and reviews.

Each manuscript will be reviewed by the Editorial Board before approval
for publication. Contributors will be notified of acceptance, rejection
or the need for revision of their respective manuscripts. The Editors
retain the right to make stylistic and grammatical changes to manuscripts
accepted for publication without necessarily informing the contributor.

PREPARATION OF MANUSCRIPTS

(1) Manuscripts should be typed on A4 paper, double-spaced, with
generous margins on all sides of the paper. A copy of the manuscript
should be furnished and, wherever possible, accompanied by a
diskette of the manuscript. For those who use e-mail, manuscripts
may be sent via e-mail attachments.

(2) Footnotes should be numbered sequentially from 1 to 99 and should
appear at the foot of each page.

(3) Final responsibility for the accuracy of all citations and quotations
rests with the contributors.

(4) Quotations of more than 30 words should be indented without
quotation marks. Shorter quotations within the text should be
enclosed by double inverted commas,
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