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A visit to India in early 1995, particularly to New Dethi
and Madras cities, on aWorld Health Organisation spon-
sored study tour, prompted me to write this article.
Towards early [995 the Indian press had been giving a
very wide and an adverse publicity to unrelated kidney
donor programme. An incident at Bangalore, another
South Indian State capital, had resulted in such a mas-
sive campaign against the above programme. Accord-
ing to this, a person had alleged that his kidney was
“robbed” by some doctors when he had gone to a pri-
vate hospital to donate blood, Leave aside the truthful-
ness of the above allegation, this particular episode had
created so much of controversy in India which ultimately
brought to a standstill all unrelated kidney transplanta-
tion programmes. Incidentally, by the Transplantation
of Human Organs Bill of 1992, the Government of In-
dia had banned the unrelated kidney donor programme
using live donors, at least in some states, which became
operative towards early [995(1).

“Transplantation of human organs not only has civil and
criminal implications but has great ethical considera-
tions as well (2,3). | trust that determining the implica-
tions of this important advance in medical science, which
not only helps to improve the quality of life but also
saves life, should not be left in the hands of the politi-
cians and the judiciary alone. Public should be made
aware of what organ transplantation is all about, It is
the responsibility of the mass media to correctly edu-
cate the public on this area and to high light the advan-
tage and disadvantage of this procedure, The impact on
the donor and the recipients should be well understood.

Transplantation of human organs in some form are in
operation for decades. Here | refer to blood transfu-
sion, bone marrow implant etc. which are regenerative
tissues. However, the issue is not the same with non-
regenerative tissues such as kidney. Presently donation
of human crgans are governed by human tissue act and
each country has its own guide lines based on the basic
principles. When tissues are obtained from the living
or the dead for the purpose of transplantation, such
tissues are used on other individuals to either save life
or to improve the quality of life. This procedure can-
not be obviously equated with cosmetic surgery and
hence it is not a luxury. Therefore, when restrains are
placed on transplantation surgery, care should be ex-

hibited not to disturb the programme. The objective
for introducing restrains should be to prevent unethi-
cal practices, malpractices, frauds and exploitation.

The main issue at hand today is pertaining to renal trans-
plantation. There are thousands of patients who die
around the world with chronic renal failure and many
more suffer with failing kidneys. The medical science
has advanced to such an extent that these unfortunate
patients could be salvaged by effective renal transplan-
tation. Therefore, it is the responsibility of the society
to explore all possible means to look for ways and means
of obtaining such organs for transplantation.

The procedure here is termed homotransplantation,
which involves the transfer of viable tissue from one
human being to another. We are also aware of hetero-
transplantation, where attempts are made to transfer
organs such as heart from other animals like monkeys
to human. Autotransplantation is well known to all,
where tissues such as skin graft are resited in another
part of the same body.In homotransplantation the ethi-
cal aspect remains an important issue on one hand while
on the other hand the biclogical issues such as over-
coming tissue imemunity, availability of normal donor
organ and thirdly its viability, pose technical problems.
Viable organs for transplantation could be obtained ei-
ther from the dead (cadaver donaticn) or from the liv-
ing (live donor). With the concept of brain stem death
being well established as the criteria of death in most
parts of the world, cadavers have become the best avail-
able squrce for harvesting good quality organs for trans-
plantation (4). ¥When young, healthy individuals die un-
der tragic circumstances such as accidents and who are
diagnosed as brain stem dead, then their bodies could
be maintained in a life support machine until the or
gans such as kidneys, liver, etc., could be harvested for
transplantation. The dead body, where the diagnosis of
brain stem death is made, when maintained in a life sup-
port machine is called the “beating heart cadaver”. The
above victims are often young and thus the organs are
of good quality, and the “warm anoxic period” could be
reduced to a very minimum, Tissue matching could be
carried out at leisure, recipient could be prepared for
surgery as a routine operation rather than an emer-
gency procedure. But one has to accept the fact that
the availability of such organs are far short of the present
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day needs (5). The other best source to obtain organs
such as kidneys are from the young living donors. But
this has legal, moral, ethical, religious and cultural imphi-
cations (6,7,8,9). A minor who is under the age of i6
years or a mentally retarded person usually cannot be
a donor unless under certain circumstances (10,11).
Even if they are permitted to donate a kidney, the re-
cipient should be an immediate family member such as
brother or sister. In the case of a minor the parental
consent alone may not be acceptable as valid. Parental
consent by proxy usually refers to treatment for the
advantage of the chitd. The United Kingdom and the
United States are slightly relaxed in the question of
minor donors. However, various safeguards are present
to preventabuse (12}, Certain countries have altogether
banned the donation by minors, The Ontario Human
Tissue Gift Act provides an example of statutory pro-
hibition of minor donors (13). Countries like Australia
and France have placed heavy restrictions on minor
donors (12).1n the case of adults, the situation is much
easier. What generally matters is the valid consent on
the part of the donor and the recipient usually be a
close family member, As menticned earlier, the Indian
Transplantation of Human Organs Bill of 1992 has
banned unrelated organ transplantation programmes
using live donors. Exceptions could, however, be made
if the recipient is specified by the donor by reason of
affection or attachment or any other special reason,
but yet the organ cannot be removed or transplanted
without prior state approval. The legislation also bans
making or receiving any payment for the supply, or even
an offer for the supply, of any human organs and publi-
cation of any sort of advertisement relating to human
organ transplantations with monetary considerations
(1). Itis estimated that around six hundred thousand
kidney transplantations using live donors have taken
place in India during a period of 25 years up to [995.
The Human Tissue Act of 1961 is the statute law that
governs cadaver donations in the United Kingdom {14),
Even this law has its own problem in interpretation (15).

At this point it is relevant to discuss the reality of the
transplantation programme. In spite of the acceptance
of brain death concept and hence the availability of good
quality organs, yet the demand is so high. It is esti-
mated that in the UK 30 percent of patients with renal
failure are denied the benefit of renal transplant (5). In
the US only one in eight of the brain dead are actually
made available for transplantation (5}, The probiem in
third woérld countries are more acute, as there are no
facilities available to maintain brain dead individuals un-
il arrangements are made to remaove the viable organs.
Religious, cultural and other beliefs further reduce the
availability of cadaver donors. Since the care of the
living should be the main aim of the society and the
medical science, it is important for us to look for vari-
ous ways to overcome this problem. Effecting neces-
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sary law reforms, changing public attitudes and broad-
ening the scope of medical ethics to meet the present
day reality are some of the areas to be tackled (16,17).
Payment for tissues have provoked so much of debate
and argument (18). Attempts have been made to cir
cumvent the above ethical restriction on the sale of
organs, from the dead or living by calling them as paying
for the services rendered rather than for the tissues or
selling tissues to kidney banks.

The best way to obtain kidney is from a very close rela-
tive specially within the family, who is young and healthy,
which doubtless is the ideal method and morally, tech-
nically and prognostically satisfying, But such a facility is
not avaifable to afl. This is why pecple look for unre-
lated donors.With the concept of brain death becom-
ing more acceptable together with the change in atti-
tude in donating cadaver organs, a time will probably
come when there will be enough organs to meet the
demand. But certainly it will take time. To get the best
use of the brain death concept to obtain good qualiey
organs, there need to be a highly effective and efficient
infrastructure organised on an international level. The
system should develop advanced techniques for har-
vesting, storing, matching and transporting the organs
to wherever it is needed. In the United States all ca-
daver kidneys are collected by a federal Government
organisation called the United Network Organ Sharing
System which operates through 25 regional networks.
This network gives permission to extract the cadaver’s
kidney which is then routed to a transplanting centre
based on a certificate of need. Every kidney transplant
is registered and every hospital that conducts such trans-
plants has to be approved by the relevant State Gov-
ernment as well as the Federal Government. The cost
of the transplant is borne by the Federal Government,

Purely based on common sense and reality of the
present situation, | suggest that unrelated kidney donor
programme be permitted to continue for a while until
the ideal situation is reached. However, it is the re-
sponsibility of the state to carefully controt and moni-
tor the programme so that abuse and exploitation of
the system is prevented or at least reduced, The unre-
lated donor programme will obviously involve money
transaction and it is a hard truth that we have to ac-
cept. Itis difficult to accept the argument that this pro-
gramme will only benefit the rich. How many die due
to ischaemic heart disease because they could not af-
ford a coronary by pass surgery, while others get the
surgery done in the best centres available either locally
or abroad!

P suggest the following protocot for unrelated kidney
donor programme:

. Institutions performing the transplantation pro-
gramme be registered with the health authority and



to be closely monitored.

2 A panel of independent doctors to assess the do-
nor. Even a senior psychiatrist to be included.

3. A donor should be able to register direct to an ay-
thority and there should never be a middle man.

4 A predetermined amount of money to be paid di-
rect to the donor through the authority. This amount
should adequately compensate the donor. In addi-
tion other incidental expenses, loss of earning ca-
pacity during recovery from surgery etc,, be included,

5 Full insurance cover to the donor.

& Long term follow up of donor to be covered through
an insurance scheme.

7. Minors and mentally handicapped to be excluded
from being donors,

o

Women of child bearing age too should be excluded
from being donors.

There is no doubt that commerciatism is unacceptable
in organ transplantation programmes. But when a pa-
tient is dying of renal failure, no principle is going to
console him. I repeat here the news item that appeared
In a news paper in India after the introduction of the
bill banning the unrelated kidney donor programme. A
group of 90 patients waiting for renal transplantation
through the unrelated donor programme made a fer
ventplea to the State Government against the ban. Their
memorandum stated, “True, hard destiny forces peo-
ple to sell their kidneys. But by this act they bless ilI-
fated people like us with a new lease of life. This coun-
try has the distinction of giving rebirth to end-stage
renal failure patients”, They also made it clear that they
are not opposed to the bill, but urges the State Gov-
ernment to alfow afso the unrefated donor programme
till such time as all hospitals switch over totally to the
cadaveric programme.

JUMMEC 1996 1{1)

References

I Rajya Sabha New Delhi. The Transplantation of Human
Organs Bill 1992, Bill No:LIX of 1992

2 PD.G.Skegg. Liablity for the Unauthorized Removal of
Cadaveric Transplant Materials. Med Sci Law 1974; 14
53-55

3 LM Kennedy. Further Thoughts on Liablity for Non-cb-
servance of the Provisions of the HumanTissue Act 1961,
Med Sci Law 1976; 16: 16-49,

4. C.Pallis. Brain Stem Death - The Evolution of a
Concept. The Med Legal | 1987: 55 85- 06,

5. }S.Pliskin, Cadaveric Kidneys for Transplantation:is there
2 Need for more! j Forens Sci 1976; 21:83-86,

6. Conference of Royal Medical Colleges and their Facul-
ties in the United Kingdom, Diagnosis of Death Brit Med
J1979;1:332-335,

7. People v Lyons. Crim L Reptr 1974; | 5: 2240,

Lord Emslie LJ-G. Finlaygson v H M Advocate
SLT(Notes)1978; 60: 6].65.

9. Lord Lane LCJ. R v Malcherek, R v Steel Al ER 1981;2:
422-429.

10. SvsWvOfficial Solicitor{1972) AC 24, (1970)3 All ER
107, HL

Pl Strunk v Strunk, 445 SW 2 d 145 (1969).

12 The Australian law Reform Commissions Report on
Transplantation, Law in France, Law of 22, Dec 1978,

13, B.M.Dickens. Medico-Legal Aspects of Family Law p96.

14 Human Tissue act, 1961 (and the Human Tissue Act
{Northern Ireland) 1962).

I5. The removal of Cadaveric Organs for Transplantation: A
Code of Practice {1979} Part IV

'6, Amrit Patnaik, Brain Death and Organ Transplantation
Indian } of For Sci 1992:3:9-11,

t7. Public Appeal by Dr, Friedman, Chief of Kidney
Diseases, Downstate Medical centre, Brooklyn, New York,
in Bangalore Feb 990,

18, B.M.Dickens.The Control of Living Body Materials. Univ
Toronto L} 1977:27: 142,

39



